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Association Activities 


On AuGusT 31 the first citizen of New York celebrated his nine- 
tieth birthday. Mr. Burlingham no doubt would not want THE 
RECORD to use as a text Chapter 44 of his favorite book of the 
Apocrypha, Ecclesiasticus. However, it is appropriate to reprint 
here an editorial from the New York Times which expresses 
sentiments shared by all members of this Association: 


“C. C. B.” AT NINETY 


Today one of the truly unique and outstanding char- 
acters of this city celebrates his ninetieth birthday. 
Charles C. Burlingham, a distinguished lawyer and a 
leader in almost every worth-while forward-looking civic 
enterprise in this great city for over half a century, is a 
wonderful man. 

Merely to recite his accomplishments at the bar, his con- 
stant and unremitting efforts to improve the caliber of the 
bench, his leadership in the cause of good government, 
would fail to measure the man, affectionately and uni- 
versally referred to as “C. C. B.” At an age reached by very 
few, much less by those who still possess their full mental 
faculties or have the energy or the will to be active, he 
still exercises a tremendous influence for good. In fact, 
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many of the leaders of the bar of this generation, as has 
been true of preceding generations, look to him for guid- 
ance, advice and inspiration. His letters, written in his 
piquant, terse, light yet strong style, have frequently ap- 
peared in the columns of this paper. He is a champion of 
reform in the best, not the objectionable, sense. 

Spontaneously and naturally those who have been for- 
tunate to receive C. C. B.’s inimitable handwritten notes 
or letters treasure and preserve them. Some day we hope 
that they will be gathered together and published. They 
will constitute a most entertaining, interesting chronicle 
of the history and development of New York City, its law- 
yers, judges and people in high places during the last fifty 
or sixty years. They will more adequately paint the picture 
of C. C. B. 

In congratulating Mr. Burlingham today we also con- 
gratulate the legal profession for having produced, nour- 
ished and honored one of our great and beloved citizens. 
We are selfish enough to wish that he may continue to en- 
joy life in his present full mental vigor, for the longer he 
continues to prod, the more effectively shall we move 
along the high road. 


emo 


SEVERAL INTERESTING opinions dealing with “mail order” Mexi- 
can divorce actions have recently been handed down. In Cald- 
well v. Caldwell the New York Court of Appeals reiterated that 
no effect could be given by a New York Court to a “mail order” 
Mexican divorce decree, and the opinion also pointed out that 
the conduct of the attorney who advises the procurement of such 
a decree may be subject to disciplinary action. The opinion cited 
the June 30, 1948, decision of the Appellate Division, First De- 
partment, Anonymous v. Anonymous (278 App. Div. 89). 

In matter of Harry M. Gomez-Franco, an opinion of the Ap- 
pellate Division, First Department, handed down June 30, 1948, 
the court directed the suspension of an attorney for three months 
upon evidence that he had been guilty of unprofessional conduct 
in soliciting business through advertisements, in participating 
and aiding in the procurement of an illegal Mexican divorce and 
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in acquiescing in the improper desire of his client to conceal from 
his wife a pending Mexican divorce proceeding. 


e@o 


THE ASSOCIATION of American Law Schools held at the House of 
the Association August 23 to September 4 an Institute on Com- 
parative and International Law which was well attended by law 
school teachers and others interested in international law. The 
Foreign Law Committee, John N. Hazard, chairman, held a 
reception for those attending the Institute. 


e@o 


ON SEPTEMBER 16 the Committee on Municipal Affairs held its 
first meeting and outlined its work for the coming year. The 
Committee will consider those aspects of the municipal govern- 
ment concerning which lawyers have a special competence. 


o@o 


ON SEPTEMBER 23 the President of the Association entertained at 
aluncheon at the House of the Association the Prime Minister of 
Ireland, John A. Costello. Mr. Costello was a former Attorney 
General of Ireland. 

e@o 


AT ITS MEETING in June the Executive Committee elected Mau- 
rice T. Moore chairman and Edwin A. Falk secretary. Mr. 
Moore has announced the designation of liaison members from 
the Executive Committee to the various Association committees. 


°e@o 


AT ITS ORGANIZATION meeting in July the Special Committee on 
Round Table Conferences, of which Leffert Holz is the new 
chairman, decided to revert to the procedure used in former years 
in conducting the Round Table Conferences. The plan agreed 
upon will insure that the discussion will be more informal and 
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that the invited guest will have an option as to whether he will 
participate informally in the discussion or speak on an announced 
subject. The Committee decided to eliminate the buffet suppers 
preceding the Conferences but to permit any member of the 
Association, at his own expense, to join the Committee at the 
dinner which is given for the speaker. 


e@o 


THE COMMITTEE on Bankruptcy and Corporate Reorganizations, 
Milton P. Kupfer, chairman, met at dinner on June 16 to organize 
for the coming year’s work. It was decided to continue the sub- 
committees now at work on revisions of Chapters X and XI and 
Section 77 of the Bankruptcy Act. There will also be a subcom- 
mittee to deal with general bankruptcy legislation. 


e@o 


IN JuLY the Committee on Trade Regulation and Trade-Marks 
issued a report on suggested changes in the Trade-Mark Act of 
1946 (Lanham Act). A small supply of extra copies of the report 
is available. 

e@o 


‘THE HOUSE COMMITTEE, Franklin E. Parker, Jr., chairman, has 
announced that the House of the Association will be closed on 
Christmas, New Year’s Day, Independence Day, and Labor Day. 


°@o 





PUBLISHED IN this number of The Record isa carefully considered 
report on Proof in Divorce Actions. The report will be presented 
at the October Stated Meeting of the Association. Particular at- 
tention is called to the useful summary of the law in New York 
and other jurisdictions which is published as an appendix to the 
report. 


°e@o 


THE COMMITTEE on the Municipal Court of the City of New 
York, Frederick F. Greenman, chairman, at its organization meei- 
ing in July decided to improve the procedure to be used in inter- 
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viewing candidates for the Municipal Court bench. The Com- 
mittee also plans to spend more time in observing the operation 
of the Court and will attempt during the year to visit and inspect 
the courthouses now in use. 

e@o 


THE ENTERTAINMENT COMMITTEE, James G. Wallace, chairman, 
has already outlined its program for the coming year’s entertain- 
ment. The Committee’s script writers started work during the 
summer on the book for a musical play for the Fourth Annual 
Association Night. 

°@o 


DurING THE SUMMER the newly authorized Special Committee on 
Improvement of the Divorce Laws, Barent Ten Eyck, chairman, 
laid plans for an educational program in the interest of liberaliz- 
ing the State’s divorce laws. The Committee plans to consult with 
asmall group of representative citizens who have a special interest 
and competence in the field. 

o@o 


THE COMMITTEE on Medical Jurisprudence has before it a com- 
pleted draft of a model act on the control of alcoholics. The pro- 
posed legislation was drafted by Edmund T. Delaney and a 
committee of doctors from The New York Academy of Medicine. 
During the next two months it is hoped the final draft of the act 
will be available and a report made to the Association at an early 
Stated Meeting. 
°@o 


THE COMMITTEE on Junior Bar Activities, Frederick P. Haas, 
chairman, decided at its organization meeting in July to extend 
invitations to a number of law schools to participate in moot 
court competitions during the year. The Committee also has been 
active in assisting the Judiciary Committee in its educational ef- 
fort to acquaint voters with the importance of the Surrogate’s 
Court. Members of the Junior Bar Activities Committee pre- 
pared material which was used by the newspapers. 
























The Calendar of the Association 


for October 


(As of September 9, 1948) 


October 4 Dinner Meeting of Committee on Professional Ethics 


October 6 Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 
Dinner Meeting of Executive Committee 


October 7 Meeting of Committee on Insurance Law 


October 19 Stated Meeting of Association and Buffet Supper— 
6:15 P.M. 


October 20 Meeting of Committee on Admissions 


October 25 Meeting of Library Committee 
Round-Table Conference preceded by dinner of the 

Special Committee on Round Table Conferences 

Guest, Surrogate William T. Collins. 
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October 26 “Inside the English Courts.” Address by William 
Dwight Whitney, Esq.—Buffet Supper, 6:15 P.M. 


October 27 Dinner Meeting of Committee on Medical Jurispru- 
dence 
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English Contributions to the 
Philosophy of Law 


By ARTHUR L. GoopHART, K.B.E., K.C. 
University College, Oxford 


THE BENJAMIN N.CARDOZO LECTURE 
before The Association of 
the Bar of the City of New York, May 25, 1948 


Seven years ago my uncle Irving Lehman, Chief Judge of the 
New York Court of Appeals, delivered the first Benjamin N. 
Cardozo lecture entitled The Influence of Judge Cardozo on The 
Common Law.’ It is therefore with special appreciation that I 
express my gratitude to The Association of the Bar of the City of 
New York for the honor they have done me in inviting me to 
follow in his footsteps tonight. The friendship that bound Ben- 
jamin Cardozo and Irving Lehman together was such an essential 
part of both their lives that it is difhcult to remember the one 
without thinking of the other, and so I feel that in delivering this 
lecture I am paying a tribute to both of them. 

In his lecture Judge Lehman quoted the following words from 
Judge Cardozo’s address of welcome to the English bench and 
bar in 1930: “No strangers these at all but kinsmen of the blood 
who have kept alive traditions of learning, of honor, of courage, 
of devotion, that were born long ago when their law was one with 
ours.” Those traditions have survived untarnished the terrible 
war years both in England and in the United States, and they are 





Editor’s Note: Professor Goodhart was admitted to the bar of New York in 1915 and 
was for two years an assistant corporation counsel of New York City. He was a 
Captain in the U.S. Army, 1917-19, and counsel to the American Mission to Poland. 
In 1919 he became a barrister at law, Inner Temple; in 1938 an Honorary Bencher, 
Lincoln’s Inn; and King’s Counsel in 1943. Since 1926 Professor Goodhart has been 
the editor of the Law Quarterly Review. He has contributed to various legal pub- 
lications and is the author of Essays in Jurisprudence and the Common Law, Prece- 
dent in English and Continental Law, etc. This lecture has appeared in the July 
number of the Columbia Law Review and will later be published as a bound 
volume. 
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today our surest defense against tyranny and absolutism. It may 
therefore be of interest to consider, however briefly and inade- 
quately, the philosophy on which these traditions have been 
based. 

In a recent lecture entitled Philosophy and Politics,’ Bertrand 
Russell said: “The British are distinguished among the nations 
of modern Europe, on the one hand by the excellence of their 
philosophers, and on the other hand by their contempt for phil- 
osophy. In both respects they show their wisdom.”* And then he 
explained that a philosophy which is based on a priori reasoning 
may be dangerous and misleading, and that systems of dogma 
without empirical foundation tend to be absolutist and lead to 
Marxism or fascism. He concluded‘ that empiric liberalism is the 
only philosophy that can be adopted by a man who, on the one 
hand, demands some scientific evidence for his beliefs, and on 
the other, desires human happiness more than the prevalence of 
this or that party or creed. 

This is true in a special sense of English legal philosophy, for 
English jurists have always been afraid of abstract ideas in the air. 
This does not mean that they disbelieve in reason, but it does 
mean that they hesitate to accept generalities which are unrelated 
to concrete facts. Perhaps this has been best stated by Edmund 
Burke when he said:* “I do not vilify theory and speculation ... 
because that would be to vilify reason itself. . . . [W]henever I 
speak against theory I mean always a weak, erroneous, fallacious, 
unfounded or imperfect theory, and one of the ways of discover- 
ing that it is a false theory is by comparing it with practise.” 

Perhaps I can best illustrate this typically English approach by 
referring to the theory of punishment for crimes. The Contin- 
ental philosopher seems to concern himself less with the strictly 
legal problem than with a study of morals and abstract justice. 
Thus Kant places the primary emphasis on expiation, and reaches 
the conclusion that even if we were certain that the world were 
to end tomorrow, the last murderer would have to be hanged 
today. Hegel reaches the same conclusion when he says that 
“Wrong negatives right, but punishment negatives the negation.” 
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English legal philosophers have approached the question in a 
less general manner, and have assumed that the primary purpose 
of legal punishment is the protection of the community.’ This 
does not mean that they have ignored the difficult problems con- 
cerning the relative weight to be given to reformation, deterrence 
and prevention, but they have related them to a particular end. 
Perhaps Jeremy Bentham, the bicentenary of whose birth we are 
celebrating this year, best illustrates this point of view for he, 
more than any other man, has been responsible for the abolition 
of the savage penalties of the 18th century. Instead of basing 
punishment on a balance of negatives he taught that all punish- 
ment is in itself an evil and ought only to be admitted in so far as 
it promises to exclude some greater evil.’ In his book Moulders of 
Legal Thought* Mr. Justice Shientag has described how Sir Sam- 
uel Romilly, Bentham’s friend and disciple, fought in Parliament 
to secure the legislation which would carry these principles into 
effect. Throughout the 19th and goth centuries a series of invalu- 
able Blue Books have been published by various commissions 
appointed by the British government in which both the theory 
and the practice of punishment have been considered, with the 
result that the administration of the law has been increasingly 
liberalized. It is not unfair to claim that much of this advance is 
owed to the realism of English legal philosophy, for Bentham 
and his followers always kept in mind that it was law in action and 
not abstract ethics with which they were concerned. 

It was this same sense of reality which distinguished Judge 
Cardozo’s important contributions to legal philosophy. He was 
in the English tradition when he said: “You think perhaps of 
philosophy as dwelling in the clouds. I hope that you may see 
that she is able to descend to earth.’” As Professor Patterson has 
emphasized,” perhaps the most significant aspect of Cardozo’s 
work was his eloquent statement of the moral values in the law, 
but he never forgot the self-evident truth that it is law with which 
the legal philosopher is dealing, and that he is directly concerned 
with other ideas only in so far as they are related to and have an 
effect on law. He adopted this strictly legal approach in analyzing 
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the content of jurisprudence when he said: “‘A philosophy of law 
will tell us how law comes into being, how it grows and whither 
it tends.”’" I shall take that sentence as the text of my lecture, and 
I shall try to show that to each of these subdivisions English legal 
philosophy has made contributions of major importance. 


HOW LAW COMES INTO BEING 


How law comes into being has for more than two thousand 
years been the primary question for every legal philosophy, be- 
cause it necessarily involves the idea of the nature of law itself and 
the relation of law to the state. To understand the English con- 
tribution we must go back to Henry Bracton’s famous book De 
Legibus et Consuetudinibus Angliae of the 13th century.” If this 
may seem rather remote from our present-day problems, it is im- 
portant to remember that English legal life, which has never 
been faced with the violent revolutionary changes that have left 
such deep marks on Continental law, has maintained an un- 
broken course for more than seven hundred ‘years. It was hardly 
considered a matter for comment when this term” the Lord Chief 
Justice had to interpret and apply a statute of 1360” relating to 
the offence of “blemishing the peace.” This continuity of thought 
makes it difficult to ascribe to a particular judge or writer the 
origin of any one of the distinctly English doctrines, but, on the 
other hand, it makes it possible to say that these doctrines are 
true of the law as a whole and are not merely the opinions of an 
individual. 

The most famous passage in Bracton’s book reads as follows: 
“The King himself ought not to be subject to any man, but he 
ought to be subject to God and the law, since law makes the King. 
Therefore let the King render to the law what the law has ren- 
dered to the King, viz. dominion and power for there is no king 
where will rules and not the law.’ It is true that in these words 
Bracton was not stating a peculiarly English doctrine for the same 
idea was expressed by St. Thomas Aquinas” when he said that al- 
though the sovereign was above the law in the sense that no one 
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was competent to pass sentence on him, nevertheless he was sub- 
ject to the directive force of the law. But what makes Bracton’s 
statement of special importance is that it was regarded not merely 
as the expression of an ideal, but was accepted by the English law- 
yer as a working principle. Two hundred years later the Chief Jus- 
tice, Sir John Fortescue, stated in his De Laudibus Legum Ang- 
liae* that: “It is a favourite maxim of the Civil Law that whatso- 
ever pleases the Prince has the effect of law. The laws of England 
do not sanction any such maxim, since the king of that land rules 
his people not only regally but also politically, and so he is bound 
by oath at his coronation to the observance of his law.’”” One hun- 
dred and fifty years later in 1607 this doctrine is restated by the 
greatest of all English judges—Chief Justice Sir Edward Coke— 
when he tells King James that,” “The King in his own person can- 
not adjudge any case, either criminal or betwixt party and party; 
but it ought to be determined and adjudged in some Court of 
Justice according to the law and custom of England.” When the 
King protested at this, Coke replied “‘that the law was the golden 
met-wand and measure to try the causes of the subjects; and 
which protected his Majesty in safety and peace: with which the 
King was greatly offended, and said, that then he should be under 
the law, which was treason to affirm, as he said; to which I said, 
that Bracton saith, quod Rex non debet esse sub homine, sed sub 
Deo et lege.” 

It is the common law, as interpreted by Coke, which curbs the 
arbitrary powers of the King. Today when we speak of the com- 
mon law we think in terms of property, contract and tort, but 
when Coke uses that term he is thinking of a constitution founded 
on law. In this sense the law is above both the King and Parlia- 
ment for it defines their respective functions. The devotion which 
the American feels for the federal Constitution is in 17th century 
England felt for the common law because it is the Englishman’s 
constitutional shield against tyranny. 

I think that this concept of a higher common law has had three 
major results. The first is that Anglo-American political thought 
has been primarily legal in character. Although the lawyer has 
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played a less dominant political role in England than he has in 
the United States, nevertheless he has been of major importance 
in almost every political crisis. It is true that in England there is 
no written constitution, but there are certain accepted premises 
which have the force of constitutional limitations. It has been 
pointed out that Coke’s dictum in Dr. Bonham’s Case” that the 
principles of the common law could control even an Act of Parlia- 
ment is not supported by later authority, but that does not mean 
that his doctrine was not a true picture of the situation before the 
modern conception of parliamentary sovereignty had developed.” 
It had even greater effect across the ocean when the American 
Constitution was established. Today we take for granted that 
constitutional limitations can be imposed on a government, but 
in the 18th century this was a novel doctrine in almost all the 
countries of the world. It was in the conception of the common 
law as a constitution that it found its origin and its strength. 

The second result of this doctrine that the common law is the 
basic constitution of the country has been a strengthening of the 
respect for law. If the ordinary man regards the law as a series of 
commands directed to him by the sovereign power then he will 
obey the law with some reluctance, but if he regards the law as an 
expression of his own will and that of his fellow citizens then he 
will regard it as his most precious possession. It is not fanciful to 
suggest that the English respect for law, when contrasted with that 
found in some foreign countries, is due in large part to this con- 
ception of law, and I believe that a legal philosophy which is 
based on such an interpretation has much to offer to the modern 
world. 

The third result of Coke’s conception of the common law in 
constitutional terms is that the English jurist has tended to regard 
the Rights of Man as identical with the common law rights of the 
Englishman; thus Blackstone speaks” of “the absolute rights of 
every Englishman” and bases them not only on nature and reason, 
but also on Magna Carta, the Petition of Right, the Bill of Rights, 
and the Act of Settlement.” These common law rights were firmly 
established before the 18th century natural rights school on the 
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Continent developed similar, but not identical, principles from 
amore theoretical standpoint. As a result, the common law right 
is never stated in unlimited terms, and is recognized as being sub- 
ject to definitive and practical limitations, for a right must be con- 
crete if it is to be enforceable in the Courts. These limited English 
rights are legal in character and are framed in legal terms. On the 
other hand the Continental legal philosopher tends to think of 
the Rights of Man as the statement of an ideal to which practice 
ought to, but probably will not, approximate. Such ideals need 
not be stated in precise terms for such precision might tend to 
hinder their development. It is not surprising, therefore, that an 
attempt to draw up a world charter embodying such rights may 
encounter some difficulty, for the Anglo-American lawyer is in- 
clined to regard them from the legalistic standpoint while his 
continental colleagues consider them from a wider aspect. This 
does not mean that the Anglo-American approach is less philo- 
sophic than that of the Continent, but that it is directed to a more 
immediate purpose. It is a mistake to assume that the more im- 
practical an idea is, the more philosophic we must consider it to 
be. 

To sum up Coke’s ideas, I think that we may say that he re- 
garded England as a Rechtsstaat: a state conceived in legal terms 
and based on a legal constitution. He would find himself at home 
in the Supreme Court today, although he would probably be 
described as being slightly to the right of center. 

Fifty years later Coke, the constitutionalist, is followed by 
Thomas Hobbes,” the perfect example of the authoritarian. The 
troubled years of the Commonwealth period when Royalist and 
Puritan armies were fighting each other and Charles I finally as- 
cended the scaffold, led a timid but learned man to seek in the 
absolute power of the sovereign the order and peace which a 
government, controlled by law, seemed unable to give him. 
Hobbes may serve as a warning to us that in a disturbed period 
philosophers may find persuasive arguments to support the de- 
struction of liberty. Persuasive Hobbes’ Leviathan or The Mat- 
ter, Forme, and Power of a Commonwealth™ certainly is, for it is 
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written in a clear and vivid style. Instead of relying on past au- 
thority—especially the Bible and Aristotle, as other scholars had 
done—Hobbes is the first political scientist to profess to base his 
system on the science of psychology. Unfortunately his view of 
human nature was aimost as depressing as that held by the mod- 
ern psychologist, with the result that the State, as he pictures it, 
is at best a gloomy affair. It is because men are naturally selfish, 
cruel, covetous and vain-glorious,—“‘conscious of their inferiority, 
they delight in supposing themselves gallant men” *—that govern- 
ment must be established. It is only force that can restrain their 
actions, and it is therefore power, unlimited by law, which is the 
essence of sovereignty. Fortunately, Hobbes’ doctrine had limited 
political influence, but his analytical method, with its emphasis 
on the precise definition of terms, has continued to appeal to 
many English jurists. 

Hobbes is followed by another Oxford philosopher, John 
Locke,” who based his legal and political philosophy on a more 
optimistic conception of human nature. His Second Treatise Of 
Civil Government, published in 1690, can be printed in less than 
a hundred pages, yet it is probably the most important contribu- 
tion made to modern political thought with the possible excep- 
tion of Rousseau’s Essay On the Social Contract and Karl Marx’s 
Das Kapital. As Rousseau’s book has been the bible of all revolu- 
tionists, so Locke’s has been the source book for constitutional 
government. His doctrine of “no taxation without representa- 
tion” was the slogan of pre-revolutionary days; Jefferson, when 
speaking of the right to “life, liberty and the pursuit of happi- 
ness,” incorporated in the Declaration of Independence Locke's 
conception of natural rights;” and he was more frequently quoted 
during the Constitutional Convention of 1787 than was any other 
author. 

In Locke we find a conception of government which is espe- 
cially congenial to English ideas and traditions—the conception 
that government is a form of trust. Legislative power is not un- 
limited, as Hobbes had taught, but “in the utmost bounds of it is 
limited to the public good of the society.” * Again and again Locke 
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speaks in the terms of a trust which is an essentially English legal 
idea. The Roman Law had no trust concept, and therefore it had 
to think either in terms of dominium or of agency. Transferred 
to the political field, this gives us either the absolute sovereign 
whose powers are unlimited, or a government which is nothing 
more than the servant of those who have appointed it and which 
can be dismissed at will. We all realize that government by an 
absolute sovereign is the negation of freedom, but we tend to 
forget that government based on the gusts of popular emotion 
may be equally dangerous and even more tyrannical. Locke’s 
trust concept is an attempt to avoid both dangers because it rec- 
ognizes that the government must be vested with independent, 
responsible power, but it limits the use of that power to the good 
of the people who are the beneficiaries of the trust. In legal terms 
a government which acts contrary to the interests of the people 
as a whole does not break its contract of service, but it violates the 
trust that has been placed in it. It is important to emphasize the 
duty to “‘the people as a whole,” because the rulers, although they 
may have been chosen only by a limited group, are trustees for 
the nation at large. 

From Locke it is only a short step to Edmund Burke” who, in 
Sir Frederick Pollock’s words,” “is full of ideas more instructive 
than other men’s systems”: he is perhaps the greatest and most 
typical of all English political and legal philosophers, but his 
contributions have not been adequately recognized because they 
have to be collected from his various speeches and articles.” 

Burke is typically English in his respect for the past. Like 
Locke, he thinks in terms of limited and not of absolute rights: 
the living generation owes a duty both to the past and the future. 
Society, he says” is ‘‘a partnership not only between those who are 
living, but between those who are living, those who are dead, 
and those who are to be born.” Again he says:* “One of the first 
and most leading principles on which the commonwealth and the 
laws are consecrated, is lest the temporary possessors and life- 
renters in it, unmindful of what they have received from their an- 
cestors, should act as if they were the entire masters.” These life- 
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renters must not commit waste in the inheritance they have re. 
ceived. On the other hand, Burke is not a blind conservative, Op- 
posed to all reform, because he says:“ ““We must all obey the great 
law of change. It is the most powerful law of nature, and the 
means perhaps of its conservation.” It is only change which will 
destroy the foundations of society to which he is opposed. 

As government is a trust for the nation as a whole, Burke denies 
that a majority has absolute rights.* ‘““We hear much from men, 
who have not acquired their hardiness of assertion from the pro- 
fundity of their thinking about the omnipotence of a majority... 
Weare so little affected by things which are habitual that we con- 
sider this idea of the decision of a majority as if it were a law 
of our original nature: but such constructive whole, residing in 
a part only, is one of the most violent fictions of positive law that 
has ever been or can be made on the principles of artificial in- 
corporation.” The law must therefore recognize the interests of 
the minority as well as those of the majority. 

The recognition that the purpose of government is the balanc- 
ing of wants” leads Burke to his insistence on the virtue of com- 
promise.” “‘All government, indeed every human benefit and 
enjoyment, every virtue and every prudent act, is founded on 
compromise and barter. We balance inconveniences; we give and 
take; we remit some rights that we may enjoy others; and we 
chuse rather to be happy citizens than subtle disputants. . . .” This 
spirit of compromise is, I believe, at the bottom of most English 
political and legal thinking; the reasonable man of the common 
law is one who is prepared to be guided by Aristotle’s ideal of the 
golden mean. There is no such thing as absolute freedom or lib- 
erty, for the rights of one man must be regarded in relation to 
those of another. “Permit me” said Burke,” “‘to tell you what the 
freedom is that I love. It is not solitary, unconnected, individual, 
selfish liberty. It is social freedom. It is that state of things in 
which the liberty of no man and no body of men is in a condition 
to trespass on the liberty of any persons in society.”” Kant, who was 
greatly influenced by Burke,” expressed a similar idea in his 
famous categorical imperative:* “Right, therefore, comprehends 
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the whole of the conditions under which the voluntary actions 
of any person can be harmonized in reality with the voluntary 
actions of every other person, according to a universal Law of 
Freedom.” There is much to be said for this spirit of compromise, 
for the just balancing of interests, for the recognition that rights 
are relative and not absolute, at a time when we hear too much, 
both nationally and internationally, about inevitable ideological 
conflicts. 

After Burke, English juristic thinking became narrower and 
more technical because, with the conclusion of the Napoleonic 
wars, Great Britain entered upon a century of political stability. 
It is hardly surprising, therefore, that its legal philosophy was 
concerned only toa limited degree with the source and nature of 
law, for even philosophers are inclined to be interested in the 
problems of their own times. Today, however, the existence of 
law itself is being questioned so that we must examine these prob- 
lems afresh, and in doing so we may find some help in the great 
English writers of the past. 


THE GROWTH OF THE LAW 


When we turn to Judge Cardozo’s second problem, concerning 
the growth of the law, we find that this is one which has concerned 
the English jurist from the earliest times because, unlike his 
brethren on the Continent, he had no code of Roman Law on 
which to rely. It was from English material that the English law 
had to be built, and it was not easy to see how this was to be done. 
The problem was such a practical one that there was hardly time 
to consider it from the philosophic standpoint. This is an illus- 
tration of the truth that the legal philosopher frequently discusses 
a problem only after it has been solved: he gives a rational ex- 
planation of what other men have gradually developed by day to 
day practice. 

The growth of English law through the decisions of the King’s 
judges was so inevitable that Bracton accepted this novel phe- 
nomenon in a single sentence:“ “If any new and unwonted cir- 
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cumstances, hitherto unprecedented in the realm, shall arise, 
then if anything analogous has happened before, let the case be 
adjudged in like manner, since it is a good opportunity for pro- 
ceeding a similibus ad similia.” This almost off-hand statement 
makes it difficult for us to realize that Bracton, in preparing his 
famous treatise, had based it on a note-book containing some 2000 
decided cases. I have always felt that one of the most dramatic 
stories in legal literature was the discovery of this note-book in 
the British Museum by Sir Paul Vinogradoff more than 500 years 
after Bracton had used it, for that little note-book may be said to 
be the parent of our great and unique system of precedent.* 

But it was not until Sir Francis Bacon* wrote his Advancement 
of Learning in 1605 that an attempt was made to analyze our 
doctrine of case law. His comments are brief, but they have a 
strikingly modern note. May I quote two of them— 


“The narrowness of human prudence cannot foresee all 
the cases that time may produce. Whence new cases, and 
cases omitted frequently turn up. And for these there are 
three remedies or supplies: viz. 1, by proceeding upon 
analogy; 2, by the use of precedents, though not yet 
brought into a law; and 3, by juries, which decree accord- 
ing to conscience and discretion, whether in the courts of 
equity or of common law.’ 


And then he continues: 


“In cases omitted, the rule of law is to be deduced from 
similar cases, but with caution and judgment. And here 
the following rules are to be observed: Let reason be es- 
teemed a fruitful, and custom a barren thing, so as to breed 
no new cases.’’“ 


Bacon would have enjoyed reading The Nature Of The Judicial 
Process for his reason and custom are Cardozo’s logic and history. 

It is of special interest for us that Bacon anticipated the great 
work of the American Law Institute.“ Even in his day the law 
had become unwieldy, but he does not advise that it should be 
codified. “I dare not,” he wrote, “‘advise to cast the law into a new 
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mould . . . for such a remove I should hold indeed for a perilous 
innovation.” But he does suggest that the law should be restated 
so that obsolete cases could be omitted from the books. He con- 
cludes that: “It will be expedient in this new digest of laws that 
the old volumes do not altogether perish and pass into oblivion; 
but that they be preserved at least in libraries, though the or- 
dinary and promiscuous use of them be prohibited.” Unfortu- 
nately the American Law Institute has not been able to recom- 
mend so drastic a course. 

Bacon was not alone in recognizing that the law grew con- 
sciously through cases decided by the judges, for his great rival 
Chief Justice Coke also stressed this point. It is interesting to find 
that he warned against the dangers of following too slavishly the 
precedent of a single case.“ Throughout the 18th century the 
judges are openly creating new law; Lord Mansfield did not hesi- 
tate to seek his sources both in foreign legal systems and in the idea 
of natural justice.“ Nor was there a failure to realize that the appli- 
cation of precedents was not automatic. In 1782 the philosopher 
Paley in his Moral and Political Philosophy® discussed the diffi- 
culties arising in the administration of justice, and he pointed out 
that a number of legal controversies were due to “the competition 
of opposite analogies”: he showed by an illustration that conflict- 
ing conclusions could be reached without a violation of logic. It 
is true that Sir William Blackstone, that enthusiastic conserva- 
tive, spoke” of the judges as “the living oracles” of the law, and 
suggested that judicial decisions were “the principal and most 
authoritative evidence” of the law, but it would be an error to 
suggest that this view was generally accepted. Judge Frank’s™ 
recent criticism of Blackstone is but a pale shadow of the vitu- 
peration heaped on him by Jeremy Bentham, who criticized in 
violent terms the fiction that judges merely declared the law.” 

It has been said that owing to this fiction the English judges and 
the analytical jurists of the 19th century failed to recognize the 
creative role which judges had to play—with the result that they 
did not take into consideration the economic problems of the 
time. I doubt whether this criticism is justified. The judges and 
















298 THE RECORD 


jurists can be criticized not because they knew too little eco. 
nomics but because they knew too much. It was the laissez faire 
doctrines of Adam Smith and of Ricardo which determined 19th 
century thought, and it is hard to blame the judges for having 
followed principles which were accepted as axiomatic by almost 
all the economists of that time. 

Turning to more recent days, we find that the creative role 
played by the judges is not ignored, because the main thesis of 
Dicey’s classic work on Law and Public Opinion in England was 
concerned with the growth of the law and the changing influences 
which affected the judges’ opinions. If anything, Dicey exagger- 
ated the part played by the judges, for in his Conflict of Laws" 
first published in 1896, he defined law as the rules enforced or 
recognized by the Courts. Whether he would have recognized the 
offspring of that definition in the phrase that law is what the 
judges do, I very much doubt.* 

English jurists have also been criticized for not having suff- 
ciently discussed the relation between logic” and law, which has 
been considered at such length by the Continental writers, but 
this criticism seems to me to ignore the basic difference between 
a legal system which follows a code and one based on precedent. 
Under the code system, which is theoretically regarded as com- 
plete, every novel case must be placed logically under some ex- 
isting principle. The ingenuity of the judge is exercised in choos- 
ing that principle which will achieve the most reasonable result, 
but this may prove to be difficult if the general principle most 
clearly applicable is the one which the judge is seeking to avoid. 
Jhering’s attack on the Jurisprudence of Conceptions was di- 
rected against the complacency shown by some judges in occasion- 
ally accepting a principle which could be logically held to govern 
a particular case even though the result reached was obviously 
an inconvenient one. 

But when we turn to the common law we find that that system 
is not regarded as being theoretically complete, and that when a 
novel case—a case of first impression—arises, then it is the duty 
of the judge to create the necessary principle which will govern 
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the case. In doing so he will undoubtedly consider the analogous 
principles but he is left free in his decision whether or not he 
will hold that they are applicable to the facts of his case. There 
isno problem of logic involved in this choice, but only a question 
of uniformity. When Lord Halsbury made the much quoted 
statement that “every lawyer must acknowledge that the law is 
not always logical at all,” he cannot have meant that the judges 
were deciding cases in an illogical manner, but rather that they 
were not seeking to attain uniformity. Thus a system of law which 
might have separate rules of liability for tall men and for short 
men would lack uniformity, but there would be nothing illogical 
about such a distinction, however unreasonable it might seem to 
be. It cannot, therefore, be considered a valid criticism of English 
jurisprudence that it has failed to discuss a problem which is of 
serious import under the code system, but which is alien to the 
common law. 

Looking back on history we can therefore say that from the 
time of Bracton to the present day English legal philosophy has 
been concerned with the growth of the law, especially in regard 
to the doctrine of judicial precedent which is the most striking 
feature of the common law system. 


THE PURPOSE OF LAW 


Legal philosophy’s third problem is the purpose of law. Here 
again the English jurists have not ignored the problem, but they 
have tended to approach it in a more concrete manner than have 
the Continental writers. The attempt to create an ideal system 
of natural law based on certain a priori principles is foreign to 
the English method. There is little or nothing in the English 
books on justice in the abstract, except an occasional quotation 
from Plato or Aristotle, with special reference to the distinction 
between natural and legal justice.” 

In the place of “natural justice” or of “the law of nature” the 
common law speaks of reason and of the reasonable man. Sir 
Frederick Pollock in his essay on The History of the Law of Na- 
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ture® points out that Christopher St. German noted this differ- 
ence in the 16th century in his famous book Doctor and Student, 
The Student gives the law of reason as the first of the general 
grounds of the law of England, and, in answer to the Doctor's 
enquiry where he puts the Law of Nature, explains that in the 
Common Law that term is not in use, but that where the canonist 
or civilian would speak of the Law of Nature, the common lawyer 
speaks of reason. Pollock explains the difference in the use of 
these terms on the ground that® “the Canon Law was the principle 
vehicle of the Law of Nature, and canonists were anything but 
popular among English laymen. . . . Talking of the Law of Na- 
ture, therefore, was not a good way to most English ears, and it is 
not strange that we find little about it in English authors.” But 
I doubt whether this is a complete explanation. Is not the differ- 
ence between “The Law of Nature” and “the law of reason” 
similar to the difference between a system based on a code and 
one based on precedent? The common law establishes its general 
principles by considering how a reasonable man would act in 
particular circumstances while the natural law method is to state 
general principles and then to assume that the reasonable man 
would act in accordance with them. The conclusions which they 
reach are substantially identical, but the means of doing so are 
different. 

Even in the 17th and 18th centuries, when natural law attained 
its greatest popularity in England, it was regarded with suspicion. 
It is true that Locke based his system on fundamental natural 
rights, but they are remarkably English in character. His state- 
ment that” ‘“‘the great and chief end, therefore, of men uniting 
into commonwealths and putting themselves under government, 
is the preservation of their property,” must not be read through 
modern eyes as a defence of capitalism, but is English constitu- 
tional history stated in a generalized form, for English parlia- 
mentary sovereignty was achieved through control of the purse. 
But even Locke’s English natural law had a short life, for David 
Hume” had little difficulty in destroying it. Burke, it is true, 
speaks of “original justice” and of natural rights, but, he is careful 
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toadd,” “‘as these liberties and the restrictions may vary with times 
and circumstances, and admit of infinite modifications, they can- 
not be settled upon any abstract rule; and nothing is so foolish as 
to discuss them upon that principle.’ Here we have an anticipa- 
tion of Stammler’s “Law of nature with a changing content.” 

This dislike of the abstract finds its strongest expression in the 
pages of Jeremy Bentham, the greatest law reformer the world has 
ever known. It is interesting to note that Bentham became a re- 
former not because he felt that the law was in conflict with any 
ideal system but because he noticed that a litigant was being 
charged for three audiences before a Master in Chancery when 
only one was required.” From the standpoint of pure philosophy 
Bentham’s utilitarianism is obviously inadequate, but as a test 
of law in action there has never been a more effective system. It 
has been said that his reforms were largely negative in character, 
but that was due to the needs of the time; as Professor Hollond 
has pointed out, he also had many notable constructive achieve- 
ments to his credit.“ Bentham’s approach to the law was not far 
removed from Dean Pound’s engineering interpretation which 
has had so profound an influence in this country. After all, the 
engineer is the perfect example of the utilitarian.* 

No one can deny that Bentham’s contribution to the literature 
on the purpose of law was a major one, but it has been suggested 
that the work of his disciple, John Austin, and of the analytical 
school which he founded, was limited to an arid analysis of legal 
terms. Although I am not an Austinian myself, I believe that this 
isan unfair estimate of the contribution he made to legal philoso- 
phy. Analysis merely for the sake of analysis may be nothing more 
than an arid intellectual game, but if it is directed to a construc- 
tive purpose then it may render an invaluable service. It is a tru- 
ism that words are the tools with which a lawyer works, and that 
if these are inaccurate then his work will be inaccurate also. An 
engineer, to take Dean Pound’s analogy, will fail in his task if his 
instruments are defective, however lofty his purpose may be. If 
we think back a century ago, we will realize that the most valuable 
contribution that could be made at that time to the development 
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of English law was an attempt to systematize the rules which still 
clustered round the various forms of action. The terms “‘contract” 
and “tort” are so much a part of our modern way of thinking that 
we may forget that the first systematic treatises on these subjects 
were published within the lifetime of men now living.” Some of 
Austin’s analyses are of particular interest to us today. It is strik- 
ing, for example, that he defined a contract as a promise,” basing 
its binding character on the expectation it excited in the prom- 
isee, and he explained that a promise which is not accepted is 
held not to be binding because it can excite no such expectation. 
Similarly modern was the conclusion he reached in regard to 
quasi-contracts, for he based the law on an “undue advantage 
which would be acquired by the obligor if he were not compelled 
to relinquish it or to indemnify.”® It is by such fruitful interpreta- 
tions that the law is enabled to develop. 

But, it has been said, Austin’s definition of law as the command 
of the sovereign, and his attempt to draw a clear demarcation be- 
tween law and morals showed that he was not interested in the 
purpose of the law, and that therefore he reduced jurisprudence 
to nothing more than a catalogue of legal concepts. This is an odd 
criticism considering the emphasis Austin placed on utilitarian- 
ism as a test for law. The fact that a distinction is drawn between 
law and morals does not mean that the one does not influence the 
other. 

This same demarcation between law and morals is the basis of 
the Viennese “Pure Theory of Law” School which has had so 
great an influence on the Continent in recent years. It is a remark- 
able fact that the founders of that school seem to have been un- 
aware of Austin’s work although so much of Anglo-American 
juristic thought during the past century has been based on it.” 
Thus the charge of insularity which is sometimes brought against 
English legal philosophy” can be applied with far greater truth 
to the continental jurists who, by their infrequent references to 
the common law, seem to assume that it is only Roman law that is 
of juristic interest. In his command definition of law Austin bases 
his system on a single sovereign, while the Pure Theory is based 
on a single grund-norm, but in truth there seems to be little dif- 
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ference between the two, the results reached by both systems be- 
ing almost identical. Thus the Pure Theory claims as one of its 
most important contributions to juristic thought the discovery 
that there is no distinction between public and private law, but 
Austin expressed the same view a century ago.” Whether this 
conclusion is a matter for pride in either case may be open to 
doubt.” But whether we agree with Austin or not there can, I 
believe, be little doubt that he is one of the most important figures 
in legal philosophy. 

In this lecture I have been concerned with ideas rather than 
with men but in closing I want to say just a word about the re- 
cent history of jurisprudence in England. A distinguished legal 
scholar has stated” that at the beginning of the goth century 
English jurisprudence had reached its nadir. This was the time 
when Dicey, Holland, Bryce, Maitland and Pollock were at their 
height, and Holdsworth was beginning his work on the history of 
English law.” It is true that Dicey’s” doctrine concerning the Rule 
of Law, with which his name is always associated, has been subject 
to criticism, but the experience of recent years has shown that he 
was nearer the truth than many of us realized before the develop- 
ment of totalitarianism. He may have exaggerated the Rule of 
Law and he may have misunderstood the French system of Droit 
Administratif, but these were far less serious errors than the one 
committed by some of his critics who failed to distinguish be- 
tween law and administrative discretion. Holland,” whose book 
on Jurisprudence is less well known on this side of the Atlantic 
than it ought to be, was recognized by the universities of Europe 
as one of the most learned scholars of his time. Bryce’s work as a 
legal philosopher has been over-shadowed by his American Com- 
monwealth, but his essays on jurisprudence are still of value.” 
We think of Maitland™ primarily as an historian, but he also made 
major contributions to jurisprudence, just as Savigny, who was 
also primarily an historian, had done nearly a century before 
in Germany. Sir Frederick Pollock has proved, more than any 
other man in recent years, that philosophy “‘is able to descend to 
earth,” and that a legal textbook, based on general principles, 
can be a force in directing the growth and development of the 
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law. His various essays on jurisprudence”—notably his essay on 
the History of the Law of Nature” which has been quoted so fre. 
quently in the books—have permanent value, and his First Book 
of Jurisprudence,” based primarily on the common law, contains 
more original ideas than do the far lengthier tomes of many other 
writers. It is, perhaps, due to the clarity of his style that we tend 
to forget how profound are his ideas. 

Why then has English legal philosophy not been valued more 
highly? I believe that the answer is that when we look at its history 
we find that it has many of the faults, but also many of the virtues 
of the Common Law. Like the Common Law it is difficult to find: 
English jurists have not always collected their thoughts in a single 
volume, but have left us to seek them in various places. Nor have 
they tended to form definite schools, with the possible exception 
of the Austinians, so that it is difficult to classify them. This, how- 
ever, has the advantage that their ideas are not regimented, and 
that they are less concerned with the views expressed by other 
men. It has been said, with some truth, that Kant had the great 
advantage that he did not have to study Kant.” Finally, like the 
Common Law, English legal philosophy has been based not so 
much on abstract ideas as on experience. Judge Cardozo summed 
this up when he said: “the juristic philosophy of the common law 
is at bottom the philosophy of pragmatism.”® This philosophy 
which has taught us that the ruler is bound by the law, that gov- 
ernment is a trust for the people as a whole and is not the absolute 
right of those in power, that law must be a compromise between 
conflicting interests, and that the proper interpretation of the 
law depends not on abstract conceptions but on a wise judgment 
which does not forget that it is concerned with the lives of men,— 
this is a philosophy which has played, and which will continue to 
play, an important role in the world of ideas. 
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on 


ok 
ns 


nd 


Ty 


les 


le 


ve 





ENGLISH PHILOSOPHY OF LAW 305 


4Id.at 27. 

5 Speech in Commons, May 7, 1782 in 10 Works of the Right Honorable Edmund 
Burke gg (1812). 

° Cf. Page, The Sentence of the Court 38 et seq. (1948). 

7 Principles of Morals and Legislation c. 13 (1879). 

8 At 205 (1943)- 

® Growth of the Law 23 (1924). 

Introduction to Selected Writings of Benjamin Nathan Cardozo (Hall ed. 
1947). See review of this book by Judge Charles E. Clark, 57 Yale L. J. 685 (1948). 

Professor Patterson has made a more extensive analysis of Judge Cardozo’s phi- 
losophy in his valuable articles, Cardozo’s Philosophy of Law, 88 U. of Pa. L. Rev. 
71, 156 (1939). 

1 Growth of the Law 24 (1924). 

® Bracton died in 1268. He left the manuscript unfinished at his death. The date 
of its publication is uncertain. 

3 R. v. County of London Quarter Sessions, [1948] 1 All Eng. 72 (K. B. 1947). 

494 Edw. III, c. 1. 

%* Tractatus de Legibus, f. 5 b. 

% Summa Theologica, I-II q. 96, a. 5, ad 3 um. 

The third objection reads: “The Jurist says that ‘the sovereign is exempt from 
the laws.’ (Dig., I, iii. 1). But he that is exempt from the law is not bound thereby. 
Therefore not all are subject to law.” 

St. Thomas replies to the objection: “The sovereign is said to be exempt from the 
law (solutus a lege), as to its coercive power, since, properly speaking, no man is 
coerced by himself, and law has no coercive power save from the authority of the 
sovereign. Thus is the sovereign said to be exempt from the law because no one is 
competent to pass sentence on him if he acts against the law. Therefore on Psalm 50, 
Verse 6 (“To Thee only have I sinned’) the Gloss says that ‘there is no man who can 
judge the deeds of a king.’ (Peter Lombard, In Psalm., super L, 6 (P1 191, 486). Cf. 
Glossa Ordin. III, 157 E). But as to the directive force of law, the sovereign is subject 
to the law by his own will, according to the statement that ‘whatever law a man 
makes for another, he should keep himself.’ (Decretal. Greg. IX, I, ii, 6 II, 8).... 
[T]he sovereign is not exempt from the law, as to its airective force, but he should 
fulfill it voluntarily and not out of constraint. Again, the sovereign is above the law 
(supra legem) in so far as, when it is expedient, he can change the law and rule 
within it according to time and place.” 

"6 S46. 

8 Prohibitions Del Roy, 12 Co. Rep. 63 (1607). 

*8 Co. Rep. 114, 118 (1604). 

* Thorne, A Discourse upon the Exposicion & Understandinge of Statutes (1949). 

“1 Bl. Comm. c. 1. 

= Cf. Pound, Spirit of the Common Law 44 (1925). 

% 1588-1679. 

* 1651. 

* Hobbes, Leviathan or the Matter, Forme and Power of a Commonwealth 49 
(1651). 

* 1632-1704. 

* Locke speaks of the natural “right to life, liberty and estate.” 

*§ 135. 

* 1729-1797. 

® History of the Science of Politics go (1935). 

* Mr. J. B. Jaworczykowski, of University College, Oxford, is preparing a book 





306 THE RECORD 


on Edmund Burke’s Legal Philosophy. I am indebted to him for many of my 
quotations. 

825 Collected Works 184 (1808). 

® 5 id. at 181. 

™ 6 id. at 369. 

6 id. at 211. 

* 5 id. at 122: “Government is a contrivance of human wisdom to provide for 
human wants.” 

* Speech on Conciliation with the American Colonies in 2 Works of Edmund 
Burke 101 (8th Ed. 1884). 

% Letter to M. De Menonville, member of the National Assembly in Prior, Life of 
Burke 348-49 (1824). 

® Hettner, Geschichte der Englischen Literatur 400 (1894): “Bei Kant sind die 
Einwirkungen Burkes’s bis in das Einzelnste zu verfolgen.” 

“ Metaphysics of Morals 44 (Hastie’s trans. 1887). 

“ Tractatus de Legibus, f. 1 b. 

“ For the full story read Maitland, Bracton’s Note Book (1887). 

* 1561-1626. 

“ Advancement of Learning, bk. 8, c. 3, tit. I, 10 (1605). 

“Td.at 11. 

“ The full story is given in 5 Holdsworth, History of English Law 486 et seq. 
(1924). 

"10 Co. Rep. Pref. XII (published 1772): ““They never cited any book case of 
authority in particular ... but it is held in our books . . . or such like. . . . Then was 
the citing general, but always true in the particular; and now the citing is particu- 
lar and the matter many times mistaken in general.” 

“See Shientag, Moulders of Legal Thought c. 2 (1943); cf. Fifoot, Lord Mans- 
field (1936). 

“ Moral and Political Philosophy 343 et seq. (1824). 

*, Bl. Comm. * 69. 

54 Sketch of an Influence in Interpretations of Modern Legal Philosophies 
(1947)- 

In the preface of his Fragment on Government, which was a criticism of Black- 
stone’s Commentaries, Bentham, in speaking of the legal profession says: “‘A passive 
and enervate race, ready to swallow anything, and to acquiesce in anything; with 
intellects incapable of distinguishing right from wrong, and with affections alike 
indifferent to either; insensible, short-sighted, obstinate, lethargic, yet liable to be 
driven in convulsions by false terrors; deaf to the voice of reason and public utility; 
obsequious only to the whisper of interest, and to the beck of power.” Bentham, A 
Fragment on Government 104 (Montague ed. 1891). 

@ Although Blackstone undoubtedly is subject to criticism, it is important not to 
underrate the contributions he made to the development of the law. In his book 
The English Legal Tradition (1935), Levy-Ullman of the University of Paris said 
(p. 158): “Let not the admirers of the piecemeal case-system forget that, without the 
Blackstonian synthesis and the efforts of those who, in Common Law countries, 
perpetuate its tradition, English law, like the Rhine, would after a majestic course, 
vanish in a waste of sandbanks—as happened once to Roman law, thanks to the 
exaggeration of the ‘casuists,’ the ill-advised successors of Papinian and Bartolus.” 

5 4th ed. 1927, p. 5. 

In his Cardozo lecture Some Reflections On The Reading of Statutes, 47 Co- 
lumbia Law Rev. 527 (1947), Mr. Justice Frankfurter referred at p. 533 to Bishop 
Hoadley’s sermon in which he said: ‘““Whoever hath an abs: authority to in- 











my 





ENGLISH PHILOSOPHY OF LAW 307 


terpret any written or spoken laws, it is he who is truly the law-giver to all intents 
and purposes, and not the person who first wrote or spoke them.” The Justice 
added: “By admitting that there is some substance to the good Bishop’s statement, 
one does not subscribe to the notion that they are law-givers in any but a very 
qualified sense.” Dicey’s definition of law was intended to be a purely practical one, 
and is clearly inadequate from the philosophical standpoint. 

% Logic is defined in the Oxford Dictionary as “a mode of argumentation viewed 
as good or bad according to its conformity or want of conformity to logical prin- 
ciples.” Since “logical principles” prescribe modes of inference from general prem- 
ises, it follows that logical method is applicable only where there are such premises 
to be followed. 

® Quinn v. Leathem [1901], A.C. 495, 506. 

% Herbert Spencer’s book on Justice (1891), which is an exception, was based on 
Darwin’s Origin of Species. Some of the odd conclusions which he reached are a 
warning that the attempt to apply the physical sciences to the moral sciences is 
fraught with danger. 

58 Essays In The Law 57 (1922). 

Td. at 53. 

© Treatise § 124. 

* Essays, Moral, Political and Literary (1742). 

* 5 Collected Works 123 (1808). 

* Cf. Lord Action, History of Freedom, 3 (1907): “A century ago it was perfectly 
well known that whoever had one audience of a Master in Chancery was made to 
pay for three, but no man heeded the enormity until it suggested to a young lawyer 
that it might be well to question and examine with rigorous suspicion every part 
of a system in which such things were done. The day on which that gleam lighted 
up the clear hard mind of Jeremy Bentham is memorable in the political calendar 
beyond the entire administration of many statesmen.” 

* Jeremy Bentham 1748-1832, 10 Camb. L. J. 3 (1948). 

® There is sound common sense in Bentham’s statement [g Works 357 (1843)]: 
“Good laws are such laws for which good reasons can be given.” 

In 1876 Sir Frederick Pollock published his Principles of Contract. Of this 
book Lord Wright has said [53 L. Q. Rev. 154 (1937)]: “That book is indeed a legal 
classic and heralds a new period of English legal study.” In 1882 Pollock published 
his Law of Torts. 

™ 2 Jurisprudence go6 (5th ed., Campbell, 1911). 

*Jd.atgii. 

™ See Kelsen, The Pure Theory of Law and Analytical Jurisprudence, 55 Harv. 
L. Rev. 44, 54 (1941): “While the pure theory of law arose independently of Austin’s 
famous Lectures on General Jurisprudence, it corresponds in two important points 
with Austin’s doctrine.” 

The chief difference between the two seems to be that Austin denied that Inter- 
national Law was positive law, while Professor Kelsen writes (id. at 66): “The pure 
theory of law, on the other hand, shows that it is quite possible to consider inter- 
national law as real law, since it contains all the essential elements of a legal order. 
It is a coercive order in the same sense as national law: it obligates states to definite 
mutual behavior, in that it provides sanctions against contrary conduct. The sanc- 
tions provided by international law are reprisals and war. .. . The pure theory of 
law shows that the principle of bellum justum is a principle of positive international 
law.” As the great majority of writers on international law deny the existence of the 
bellum justum principle, Professor Kelsen’s conclusion seems to be of doubtful 
validity. 
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7 Gustav Radbruch, Anglo-American Jurisprudence Through Continental Eyes, 
52 L. Q. Rev. 530 (1936): “The development of English legal philosophy shows the 
insular character of England.” 

7 Op. cit supra note 67, at 744 et seq. 

™ The idea was discussed and rejected by Holland and Pollock. The controversy 
on this point seems to be merely a verbal one: in practice the books and the law 
schools will continue to draw a distinction between public and private law. 

™ In his review of Interpretations of Modern Legal Philosophies, 8 U. of Toronto 
L. J. 583, 584 (1948), Dr. Cecil A. Wright, in referring to Dean Roscoe Pound, said: 
“(Hje it was, at a time when jurisprudence in the English speaking world had 
reached its nadir, who opened up the paths of European philosophies to the Anglo- 
American lawyer, not as something to be shunned, but as part of the progress of 
the human mind towards solutions of the ‘whither,’ the ‘ought’ and the ‘why.’” No 
one has done more than Dean Pound in this field, but is this a fair judgment of the 
work done by Holland, Pollock, Maitland, and Bryce? Even Sir John Salmond, who 
is treated with such contempt by Dr. Wright, had a wide knowledge of continental 
legal philosophy, and did much to introduce von Jhering’s ideas to English readers. 
It might be suggested that Salmond’s book would have been more interesting if he 
had been less ready to turn to the continent and had developed his own ideas. It 
must not be forgotten that almost every English law teacher has had a considerable 
grounding in the civil law, and is almost too ready to accept the doctrines taught 
by continental legal philosophers. 

™ Sir Henry Maine had died in 1888. I have not referred to his Ancient Law and 
his other books, as his contribution to legal philosophy, although outstanding in 
importance, was not distinctively English. 

™ Law of the Constitution (1885). Dicey lived from 1835 to 1922. 

7 Sir Thomas Erskine Holland (1835-1926) , Jurisprudence (1880) (13th ed. 1924). 

™ Studies in History and Jurisprudence (1901). Lord Bryce lived from 1838 to 
1922. 

* Maitland’s conception of history was expressed in his essay A Survey of the 
Century in 8 Collected Papers 432, 439 (1911): “Nowadays we may see the office of 
historical research as that of explaining, and therefore lightening, the pressure that 
the past must exercise upon the present, and the present upon the future. Today 
we study the day before yesterday, in order that yesterday may not paralyse today 
and today may not paralyse tomorrow.” 

™See in particular his Introduction to the History of the Science of Politics 
(1890): Essays in Jurisprudence and Ethics (1882); and Essays in the Law (1922). 

® Essay II in his Essays in the Law (1922). 

6th ed., 1929. Pollock lived from 1845 to 1937. Whatever else may be said con- 
cerning the Oxford legal philosophers it cannot be denied that they were a re- 
markably long-lived race. 

®2 Viscount Samuel in Addresses Delivered at the Royal Institute of Philosophy, 
27 Nov. 1947: “I often think that Kant had one great advantage over all the sub- 
sequent philosophers—he did not have to spend years of his life studying Kant.” 

® Nature of the Judicial Process 102 (1921). 
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COMMITTEE ON LAW REFORM 
REPORT ON PROOF IN DIVORCE ACTIONS* 


(1) The rules regulating proof in divorce actions were first brought 
to the attention of the Committee by the late Louis Fabricant, Chief At- 
torney of the Legal Aid Society. His communication resulted in the appoint- 
ment of a sub-committee, a copy of whose report is appended to this report. 
(Appendix “A.”) It will be observed that a majority of that sub-committee 
concluded that the rules regulating the proof of adultery are unduly re- 
strictive and recommended the appointment of another sub-committee to 
consider their modification. 

(2) The rules of evidence which are peculiarly applicable to divorce 
actions are those contained in C.P.A. Sec. 349, the rule which prohibits testi- 
mony to nonaccess by husband or wife, and the privilege against self- 
incrimination, Their impact upon such actions is described in the attached 
memorandum entitled “Proof in Divorce Actions.” See Appendix “B.” 


1. C.P.A. SEC. 349 


(3) Apparently, the purpose of this section in its application to divorce 
actions is to prevent collusive divorces, but, a priori, it does not seem well 
adapted to its purpose. Collusion implies a mutual, intense desire for, and 
cooperation in obtaining, a divorce which are entirely lacking in contested 
actions. Consequently, section 349 would seem to serve no useful purpose 
whatever in such actions. There is danger of collusion only in undefended 
actions, but it is precisely in such actions that a defendant is likely to confess 
the adultery charged and to do so falsely; and such a confession is admissible 
provided only that it can be proved otherwise than by the testimony of the 
plaintiff. And while corroboration of the confession is required, it would 
seem that spouses who will resort to a false confession, will not hesitate to 
contrive evidence to corroborate it and will not find it too difficult to do so. 
All of which is to say that section 349 can rather easily be circumvented in 
the very cases in which there is danger of collusion. 

(4) A posteriori, it can be said that section 349 has signally failed to pre- 
vent collusive divorces. Mr. Justice Henry Clay Greenberg published an 
article entitled ‘New York’s Perjury Mills” in The American Magazine for 
October, 1947. According to him, and he would seem to qualify as an expert 
witness: The courts of New York are now granting about 1,000 divorces 
monthly, a larger number than those granted by the courts of Reno. Of these, 


* This report will be presented at the Stated Meeting of the Association on 
October 19, 1948. 
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99 out of every 100 are undefended; of the undefended actions at least 757 
involve collusion; and divorces are rarely denied in these collusive actions, 
although the courts are well aware that they are collusive, and “the con- 
spiring divorcees and lawyers are practically never brought to book.” Mr. 
Justice Greenberg quotes this Association as having deplored the “scandal 
growing out of wide-spread fraud, perjury, collusion, and connivance which 
now pervades the dissolution of marriages in this state.” 

(5) While, according to Mr. Justice Greenberg, the device employed in 
those collusive actions is the “fraudulent staged ‘triangle’ ” rather than a 
false confession of adultery, it seems fair to say that section 349 does not pre- 
vent collusive divorces but only makes it more difficult to obtain honest ones. 


2. THE NON-ACCESS RULE 


(6) As Wigmore has pointed out, this rule originated in a dictum of Lord 
Mansfield that “it is a rule founded in decency, morality, and policy, that 
[a husband and wife] shall not be permitted to say after marriage that they 
have had no connection, and therefore that the offspring is spurious. . . .” 
[7 Wigmore, Evidence, Sec. 2063 (grd Ed., 1940).] 

(7) In June, 1946, the Lord High Chancellor of Great Britain appointed 
a committee to examine the system governing the administration of the law 
of divorce and nullity of marriage in England and Wales. The Committee 
reported on January 21, 1947, and in February, 1947, the Lord High Chan- 
cellor submitted the Committee’s report to Parliament. Of the non-access 
rule the committee said (Report, 27-28): 


“In 1924 the House of Lords in the case of Russell v. Russell (1924 
A. C. 687) decided that neither spouse may give evidence tending to 
show that he or she did not have marital intercourse if such evidence 
would tend to bastardise a child prima facie born in wedlock. The 
decision was a surprising one. There had been a long-standing practice 
in the Divorce Court to admit a spouse to give evidence of non-access. 
The trial judge and the Court of Appeal had held that the practice was 
right and the evidence was admissible: but the House of Lords by the 
narrow majority of three to two held that it was inadmissible. 

“The rule is said to be founded ‘on decency, morality and policy.’ So 
far as decency and morality is concerned, we would remark that parties 
are regularly permitted now to say after marriage that they had no 
connection, either to disprove condonation, or to prove wilful refusal 
to consummate the marriage, and such enquiries involve the most 
intimate details of the marriage bed. So far as policy is concerned, the 
rule produces so many hardships and anomalies that it is difficult to 
see what policy demands its retention. 

“Hardships are to be found in the numerous cases where the rule 
prevents a husband from proving his case at all or only at inordinate 
expense. It is important to remember that the rule does not prevent 
the child being bastardised if it is a bastard. It only prevents the hus- 
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5% band giving evidence himself to prove it. In the great majority of 
ms, cases the evidence of others can be obtained, but at considerable ex- 
‘on- pense, and this expense may-be so great as to be prohibitive to a poor 
Mr. man.... Ba F . 
dal “The rule has been repeatedly criticised. In South Africa it has been 
‘ich expressly repealed by S. 101 (3) of Act No. 46 of 1936. We have had 
much evidence in favour of its abolition and none for retaining it. 
. We recommend that it should be altered, so far as matrimonial causes 
| in are concerned, so as to enable a party to give evidence tending to show 
na that he or she did not have marital intercourse, notwithstanding that 
ore- such evidence would tend to bastardise a child prima facie born in 
nes, wedlock.” 
(8) Wigmore has been even more severe in his criticisms of the rule (op. cit. 
supra, Sec. 2064): 
ond “We learn, then that the indecency or unseemliness lies in allowing 
es a person to testify to an illicit connection, and that the immorality 
: consists in allowing a parent to give testimony which will ruin his own 
“ child’s legal status. The utterly artificial and false nature of the rules 
could not more forcibly appear than in the inconsistency of these ‘ex 
post facto’ reasons: 
ted “(1) There is an indecency, we are told. And yet, in nine cases out 
law of ten, the sole question that the wife is asked is (for example) whether 
tee her husband was in St. Louis from 1929 to 1933 during the time that 
an- she was in New York. Is this indecent? Moreover, the very next ques- 
038 tion may be whether during that time she lived with the alleged 


adulterer; and this (by general concession) is indubitably allowable. 
In every sort of action whatever, a wife may testify to adultery or a 
single woman to illicit intercourse; yet the one fact singled out as 
“indecent” is the fact of non-access on the part of a husband. Such an 
inconsistency is obviously untenable. 

“(2) There is an immorality and a scandal, we are told, in allowing 
married parents to bastardize their children. And yet they may law- 
fully commit this same immorality by any sort of testimony whatever, 
except to the fact of non-access. They may testify that there was no 
marriage-ceremony, or that the child was born before marriage, or 
that one party was already married to a third person, or their hearsay 
declarations (after death) to illegitimacy in general may be used. In 
all these other ways then may lawfully do the mean act of helping 
to bastardize their own children. Where is the consistency here? . . .” 


(9) The nonaccess rule is nevertheless the rule in most American jurisdic- 
tions, as the attached memorandum, entitled “Proof in Divorce Actions in 
Jurisdictions Other Than New York,” discloses. 

(10) As the Court of Appeals said in Commissioner of Public Welfare 
V. Koehler, 284 N.Y. 260, 265 (1940), it is still the rule in this State that except 
in paternity of filiation proceedings (see Domestic Relations Law, Sec. 126; 
New York City Criminal Courts Act, Sec. 67) neither the husband nor the 
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wife is competent to prove non-access during wedlock, whatever the form of 
the proceedings and whoever the parties thereto. And yet, as Mr. Justice 
Greenberg points out in the article to which we have referred, equally “in- 
decent” and “immoral” testimony is given in annulment actions in this 
State: 


Because New York style divorce still has its drawbacks, childless 
New Yorkers have perfected another way of ridding themselves of un- 
wanted bonds. They are resorting in increasing thousands to annul- 
ment, which does not leave as much of a blot as divorce, but usually 
involves more lying. 

In annulment you prove that the marriage was never really con- 
summated, even though you may have lived as man and wife 4 or 5 
years. The favored way to prove this is to show fraud. And one of the 
easiest ways to show fraud, if you haven’t begotten any children, is to 
show that the sneaky guy you married gave you a lot of sweet talk 
before marriage about how much he yearned to have children of his 
own, and then after marriage confessed that he made up all that stuff 
about kids just to lure you into marrying him. 

That tale, with variations, is told about 50 times a week in the New 
York courts. Wives demonstrate an amazing ability to recall exact 
conversations of years before. And it always just happens that Mother 
and Sister, or two other good witnesses, were right there listening to 
the couple’s rather intimate conversation about aspirations to pro- 
creation. About g out of 10 of these recalled conversations are faked. 


(11) Whatever may be said for the retention of the non-access rule in 
legitimacy proceedings, we think that there is very little to be said for its re- 
tention to divorce actions. In Commissioner of Public Welfare v. Koehler, 
supra, at p. 267, the Court of Appeals said of the order in paternity pro- 
ceedings: “An order adjudging that some person other than the mother’s 
husband is the father of the child and ordering him to provide for its support 
is... not a binding adjudication of illegitimacy. It does not establish the 
status of the child nor would it be competent evidence to establish illegiti- 
macy in any proceeding to which others are parties.” That is equally true of 
a similar finding in a divorce action. At the most, it would, as the court 
said in Fanning v. Fanning, 2 Misc. go, 94, “sully” the reputation of the 
child. But, considering the limited scope of the rule and the ease with which 
the child’s reputation may be “sullied” by other evidence which the rule 
does not render inadmissible, that seems to be an inadequate reason for re- 
taining it in divorce actions. 


3. THE PRIVILEGE AGAINST SELF-INCRIMINATION 


(12) This obstacle to the proof of adultery in divorce actions can be re- 
moved only by repealing Penal Law Secs. 100-103 or by excepting the crime 
of adultery from the privilege. The Committee is not prepared to recom- 
mend either alternative. 
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1 of RECOMMENDATION 

tice 

‘in- The Committee therefore recommends that C.P.A. Sec. 349 be amended 

this so as to read as follows (matter in italics is new; matter in brackets is to be 
omitted): 


A husband or wife is [not] competent to testify against the other, 
upon the trial of an action or the hearing upon the merits of a special 
proceeding [, ]. [founded upon an allegation of adultery, except to 
prove the marriage or disprove the allegation of adultery. However, 
if upon such trial or such hearing the party against whom the 
allegation of adultery is made produces evidence tending to prove 
any of the defenses thereto mentioned in section eleven hundred 
fifty-three of this act, the other party is competent to testify in disproof 
of any such defense.] In an action for a divorce or separation either 
the husband or the wife may testify to nonaccess. A husband or wife 
shall not be compelled, or without consent of the other if living, 
allowed to disclose a confidential communication made by one to 
the other during marriage. 


Respectfully submitted, 


COMMITTEE ON LAW REFORM 
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Te: APPENDIX 
A. 
REPORT OF SUB-COMMITTEE ON PROPOSED CHANGES IN C.P.A. 
AFFECTING DIVORCES OF EX-SERVICE MEN 

 Te- 
ime In a letter from Mr. Louis Fabricant, Chief Attorney of the Legal Aid 
om- Society, dated December 27, 1945, and addressed to Mr. Ten Eyck, the Chair- 


man of the Committee on Law Reform, Mr. Fabricant pointed out certain 














314 THE RECORD 


difficulties under the present C.P.A. Rules of obtaining relief in divorce 
actions in this State, especially in the case of actions brought by ex-service 
men. 

In the example given by Mr. Fabricant in his letter, an ex-service man re- 
turns after several years abroad to find his wife with a young child. He knows 
that he is not the father of the child and his wife admits the extra-marital 
relationship and says that she no longer loves him and is through with him. 
He has no other evidence of her adultery and she is not at present carrying 
on any extra-marital relationship. 

As Mr. Fabricant pointed out, even though the fact of adultery is apparent, 
the ex-service man in question would probably be unable to obtain a divorce 
in New York under the present C.P.A. Rules—for the following reasons: 

(1) Sec. 349 of the C.P.A. prohibits him from testifying against his wife as to 


(a) His whereabouts when the child was conceived. 
(b) The wife’s admissions of adultery. 


(2) If he could obtain from the War Department a certificate as to his 
whereabouts in detail while he was away, this might be admissible under 
C.P.A. 400. Sometimes such certificates are very difficult to obtain and even 
if obtained it is not entirely clear that it would be admissible under said Sec. 
400. 

(3) The ex-service man as plaintiff would also have to produce evidence of 
his wife’s whereabouts during the period of his absence to show that she had 
not been out of the country and had had no access to him. 

(4) A third person’s testimony would be necessary to corroborate the 
wife’s admissions of adultery. 

(5) The Plaintiff may get a blood grouping test under C.P.A. 306(a) but 
such tests are inconclusive and may or may not prove paternity. 

The ex-service man may rely on his wife’s testimony, if she is willing 
to appear as a witness and waive her constitutional privilege, plus the testi- 
mony of the co-respondent, if he is willing to appear, or, of some third party 
willing to corroborate her statement. 

It is obvious that in many cases similar to that outlined by Mr. Fabricant 
the obstacles to the ex-service man’s obtaining a divorce in this state are prac- 
tically insuperable. 

Your Sub-Committee was appointed to study the problem as outlined in 
Mr. Fabricant’s letter, especially as it affects ex-service men, and to report 
back its recommendations. 

Your Sub-Committee has discussed with Mr. Fabricant at length the 
problem outlined in his letter and after considerable study of the facts and 
statutes involved and after careful consideration has arrived at the following 
conclusions: 

A. The following upon which the Sub-Committee is unanimously agreed: 

1. The problem outlined is not peculiar to ex-service men and your 
Sub-Committee is opposed to any special statute attempting to provide relief 
for ex-service men, but not applying to the public in general. 
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2. The problem as far as ex-service men are concerned is of a temporary 
nature and incidents such as the one outlined by Mr. Fabricant will become 
less and less frequent. 

3. As a practical matter, your committee is convinced that no statute sub- 
stantially modifying the sections of the C.P.A. referred to would have a 
chance to pass the State Legislature at this time. 

B. The following upon which your committee is divided two to one, 
two being for and one against the following propositions: 

1. The rules of evidence for proving adultery under the New York 
Statutes are unduly restrictive and should be modified. 

2. Such modifications should apply to all and not just to ex-service men. 

3. If the committee on Law Reform feels that such modification should 
be studied, a new Sub-Committee should be appointed as such proposals 
are clearly beyond the scope of this Sub-Committee. 


Respectfully submitted: 


Ext BRONSTEIN 
ARMAND F. MACMANUuUS 
EMMETT W. POINDEXTER 
Chairman 


B. 
PROOF.IN DIVORCE ACTIONS 


The evidential rules which are especially applicable to the trial of the 
issues of fact which arise in divorce actions are those contained in C.P.A. 
§§346 and 349, the rule which prohibits testimony as to non-access by husband 
and wife, and the privilege against self-incrimination. These rules regulate 
the trial of such issues in the following manner: 


1. Since $346 abolishes the common law disqualification of parties 
and other persons interested in the event of a cause to testify 
therein, except as provided in §347, and since §346 also abolishes 
the common law disqualification of spouses to testify for each other, 
plaintiff-spouse and the defendant-spouse are competent to testify 
for each other. 


a. It is for this reason that the admissions or confession of the de- 
fendant-spouse are admissible against him or her.? (However, 
as shall see, infra, the making of such admissions or confessions 
may not be proved by the testimony of the plaintiff-spouse.) 





?Grobin v. Grobin, 184 Misc. 996, 55 N.Y.S. (2d) 32 (Sup. Ct. N.Y. County 1945); 
Bailey v. Bailey, 41 Hun 424 (Sup Ct. G.T. 2d Dep’t 1886). 

*Grobin v. Grobin, supra; Madge v. Madge, 42 Hun 524 (Sup. Ct. G. T. 1st Dept. 
1886); Monypeny v. Monypeny, 171 App. Div. 134, 157 N.Y. Supp. 11 (1st Dept. 
1916); Fowler v. Fowler, 29 Misc. 670, 61 N.Y. Supp. 109 (Sup. Ct. N.Y. County 
1899). See Betts v. Betts? Johns. Ch. 197 (Ct. Chan. 1814). 
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(1) But because of the likelihood of collusion or the possibility 
of coercion® such confessions are subject to the most rigid 
scrutiny and are insufficient basis for a decree unless cor- 
roborated by other evidence.‘ 


(2 


ed 


It is somewhat uncertain what sort of evidence is required to 
corroborate such a confession. In Betts v. Betts® it is de- 
scribed as “facts and circumstances tending to demonstrate 
the charge to the satisfaction of the court,” and in Madge v. 
Madge,® as “much corroboration of the confessions as to 
remove all suspicion of collusion.” In Monypeny v. Mony- 
peny’ the court stated that it is “unnecessary that the cor- 
roboration should be sufficient, standing alone, to prove the 
fact of adultery. What is required is that it shall tend to 
corroborate the facts stated in the confession.” 


b. But neither spouse may give testimony to prove that they had no 
sexual intercourse by which a child born to the wife could have 
been begotten. 


(1) The wife, if the defendant, may not so testify as a witness 
for the husband because of the rule that except in paternity 
proceedings neither spouse is competent to prove non- 
access during wedlock.* 


(2) The husband, if the plaintiff, may not so testify because of 
that rule and because of the prohibitions of §349.° 


c. Moreover, while, as pointed out above, either spouse is com- 
petent to be a witness for the other, and may be compelled to 
testify in that capacity, neither may be compelled to testify that 
he or she has committed adultery if he or she claims the privilege 
against self-incrimination. 


2. Although §346 abolishes the common law privilege of spouses not 
to testify against each other, by §349 the plaintiff-spouse is in- 
competent to testify against the defendant-spouse except to prove 
marriage and to disprove connivance, procurement, forgiveness 
and the other defenses specified in C.P.A. $1153. 


a. Consequently, the plaintiff-spouse may give no testimony to 


*Grobin v. Grobin, supra. 

* See cases cited supra n. 2. 

5 Supra n. 2 

* Supra n. 2. 

7 Supra n. 2. 

8 Commissioner of Public Welfare v. Koehler, 284 N.Y. 260, go N. E. (2d) 587 
(1940); Admire v. Admire, 180 Misc. 42 N.Y.S. (2d) 755 (Supp. Ct. Albany County 


1943). 
® Admire v. Admire, supra; Benti v. Benti, 62 N.Y.S. (2d) 239 (Sup. Ct. N.Y. 
County 1946); Schacht v. Schacht, Misc. » 53 N.Y.S. (2nd) 636 (Sup. Ct. 


Kings County 1945). 
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prove, either directly or indirectly, that the defendant-spouse 
has committed the adultery alleged.” 


(1) As pointed out above, it is partly for this reason that if the 
husband is the plaintiff-spouse he may not give testimony 
to prove that he did not have access to the defendant-spouse. 


(2) The plaintiff-spouse may not give testimony to prove that 
the defendant-spouse has admitted or confessed the adultery 
alleged. 


b. The plaintiff-spouse may not give testimony to prove the facts 
upon which the court’s jurisdiction depends.” 


g. The defendant-spouse is incompetent to testify against the 
plaintiff-spouse except to disprove the allegation of adul- 
tery.” 

4. Neither spouse may waive the other’s disqualifications in 
the respects above enumerated.“ 

5. According to Bolognino v. Bolognino,” the provisions of 
section 349 were enacted “to protect marriage against the 
action of either party, and particularly against both 
combined.” 


IN JURISDICTIONS OTHER THAN NEW YORK 


Lord Mansfield’s Rule continues to be the law of England’ and by statute 
or as part of the common law prevails in all but two’ of our states. 

If anything, the trend in the United States has been away from the Wig- 
more Rule and back to Lord Mansfield’s Rule. 

In New Jersey the court in 1933 attacked Lord Mansfield’s Rule and set 
up the rule advocated by Professor Wigmore.* The following year the decision 
was reversed in an opinion which discussed the cases with special attention 
to Russell v. Russell.* 





*® Bolognino v. Bolognino, 136 Misc. 656, 241 N.Y. Supp. 445 (Sup Ct. N.Y. 
County 1930), aff'd 231 App. Div. 817; Biers v. Biers, 156 App. Div. 409, 142 N.Y. 
Supp. 128 (4th Dep’t 1913); Capes v. Capes, 173 App. Div. 142, 159 N.Y. Supp. 367 
(ist Dep’t 1916). 

“Grobin v. Grobin, supra n. 1. 

* Dickinson v. Dickinson, 63 Hun 516 (Sup. Ct. G.T. 1st Dep’t 1892). 

* Finn v. Finn, 12 Hun 339 (Sup. Ct. G.T. 3d Dep’t 1877). 

* Bolognino v. Bolognino, supra n. 10; Admire v. Admire, supra n. 8; Fanning, 
v. Fanning, 2 Misc. go, 20 N.Y. Supp. 849 (Com. Pleas G.T. 1892). 

» Supra n. 10. 

* Russell v. Russell [1924] A. C. 687. 

* Adams v. Adams (1930) 102 Vt. 318, 148 Atl. 287; Hilton v. Hilton (1921) 54 
Cal. App. 142, 201 Pac. 337. 

* Loudon v. Loudon (1933 114 N.J. Eq. 242, 168 Atl. 840, 89 A.L.R. go4, rev. 114 
N.J. Eq. 212, 169 Atl. 335. 
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In like manner Kansas has returned to Lord Mansfield’s Rule‘ after adopt- 
ing previously the Wigmore Rule.® The trend in bastardy proceedings has 
been to follow New York and to allow proof contrary to Lord Mansfield’s 
Rule.’ 

The arguments in favor of Lord Mansfield’s Rule and against Dean Wig- 
more’s views are very strongly put by the Michigan Court.’ Unfortunately in 
the Hilton? case the argument for the Wigmore Rule is weak and there is no 
citation of authority. However, in England the rule in Russell v. Russell! 
has been and now is under attack. After World War I many decrees nisi 
were obtained in England because Lord Mansfield’s Rule was no longer 
thought to control. Indeed, in the Russell case the Court of Appeal upheld 
such a position only to be reversed by the House of Lords, which divided 
three to two in reinstating the Lord Mansfield Rule.® 

It is interesting to note that in England if the child is stillborn the Mans- 
field Rule is not enforced because there is no one to bastardize.° 





* Martin v. Stillie, 128 Kan. 19, 281; Pac. 925, 68 A.L.R. 415. 

5 Nolting v. Holt, 113 Kan. 495, 215 Pac. 281, 31 A.L.R. 1117; also, 60 A.L.R. 376. 

* State v. Colton, 73 N.D. 582, 12 N.W. 2d 546, 156 A.L.R. 1403 (citing the Uni- 
form Illegitimacy Act and the New York Statutes.) 

7 In re Wright (1927) 237 Mich. 275, 211 N.W. 746. 

8 Latey on Divorce (1940), p. 70 and p. 336 et seq., for a full discussion of the Rule. 

® Holland v. Holland L.R. [1925] 101; Fosdike v. Fosdike [1925] 132 L.T.N.S. 672. 
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RECENT PUBLICATIONS OF THE 
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


In 1946 the American Bar Association presented its Award of 
Merit to this Association for the most outstanding and construc- 
tive work in its field. This has served to spotlight the prodigious 
work which is done by the officers and committees of the Associa- 
tion of the Bar. The importance of the studies, reports and 
memoranda issued by these committees is demonstrated by the 
numerous calls which we receive from judicial councils, legisla- 
tive bodies, bar associations and the legal profession throughout 
the country. 

To furnish members with a ready guide to the recent selected 
publications of the Association, this check-list covering the period 
from 1946 to date has been compiled. 


Annual Reports of the President. 1946-48. 

Association of the Bar of the City of New York Fund, Inc. Report of the 
Treasurer, March 27, 1947, Certificate of Incorporation, Constitution, 
By-laws, etc. 1947. 14 p. 

A Forum on The Future of the Bar and Bar Associations. April 17, 1947. 
106 p. 

President’s Memorandum to Chairmen and Members of Committees. Oc- 
tober, 1947. 16 p. 

Proceedings of a Special Meeting to Commemorate the Seventy-fifth Anni- 
versary of the Association. March 16, 1946. 67 p. 

Proposed Amendments of Canons of Professional Ethics to Conform with 
Amendments made by the American Bar Association. May 13, 1947. 
mimeographed. 2 p. 

The Record. New York, The Association. 1946-48. 3 vols. 

Special meeting in honor of The Right Honorable the Viscount Jowitt, The 
Lord High Chancellor of Great Britain. (Transcript of address by Vis- 
count Jowitt.) October 1, 1947. 29 p. 

Year Book, containing the Annual Reports. 1946-48. 3 vols. 


Committee on Administrative Law. Report on article 78 of the Civil Practice 
Act. January 20, 1948. mimeographed. 6 p. 
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Committee on Administrative Law. Report on proposals for a New York 
State Administrative Procedure Act. March 22, 1948. mimeographed. g p. 
Committee on Adoption Laws. Report relating to “black market babies” and 

the placement of children in foster homes. February 11, 1947. 5 p. 

Committee on Aeronautics. Address delivered by James M. Landis at the 
House of the Association on April 12, 1948. Air Routes under the Civil 
Aeronautics Act. 1948. 15 Journal of Air Law and Commerce. 295-302. 

Committee on Arbitration. An Outline of Arbitration Procedure. Revised to 
June 1, 1946. 16 p. 

Committee on the Bill of Rights. Report on anonymous propaganda as re- 
lated to guarantees of freedom of speech and of the press. Resolution to 
be presented at the stated meeting of April 9, 1946. 2 p. 

Committee on the Bill of Rights. Report on fair educational practices legis- 
lation. February 18, 1948. 4 p. 

Citizens Committee on the Courts. Report on a proposed amendment to the 
N. Y. S. constitution to provide for a “Court on the Judiciary” for the 
removal of judges. January 9, 1946. 4 p. 

Committee on Criminal Courts Law and Procedure. Bulletins. Nos. 1-3, 
1947. No. 1, 1948. 

Committee on the Domestic Relations Court. Report on court budget sub- 
mitted to the stated meeting of February 11, 1947. mimeographed. 5, p. 
Committee on the Domestic Relations Court. A Report on Shelter Care. 

June, 1946. 4 p. 

Committee on the Federal Courts. Resolution sponsoring an amendment to 
the Constitution of the United States regarding the Supreme Court and 
the Justices of the Supreme Court. August 15, 1947. mimeographed. g p. 

Committee on the Federal Courts. Report, regarding the U. S. Supreme 
Court, to be submitted at the stated meeting of December 9g, 1947. 6 p. 

Committee on Federal Legislation. 7gth Congress, 2d Session, 1946. January- 
May, 1946. Reports on: 

S. 1519 and H. R. 4470, to amend the act of June go, 1906 (34 Stat. 816) 
authorizing the commencement and conduct of legal proceedings under 
the direction of the Attorney General. g p. 

S. 1520, to provide necessary officers and employees for circuit courts of 
appeals and district courts. 3 p. 

S. 1744, to permit retired officers of the armed forces to act as an agent or 
attorney for prosecuting a claim against the United States. 2 p. 

H. R. 5078, relating to the admissibility of foreign documents in custody 
of allied authorities of occupation. 11 p. 

H. R. 1205, to enable intervention by a state in any suit in any court of 
the U.S., in which it has an interest, involving the constitutionality, con- 
struction or application of an Act of Congress or an Act of a State. 4 p. 

S. 941 and H. R. 2470, to enlarge the jurisdiction of the U. S. District 
Courts in suits against the United States. 8 p. 

H. R. 2788, to amend Title 28 of the U. S. Code in regard to the limitations 

of certain actions and for other purposes, and S. 1013, to provide a 
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period of limitation for the bringing of actions for money damages in 
those cases in which no such period is specifically provided. 5 p. 

S. 97, to permit the U. S. to be made a party defendant in certain cases and 
for other purposes. 4 p. 

Committee on Federal Legislation. 80th Congress, 1st Session, 1947, March— 
April, 1947. Reports on: 

H. R. 88, to amend section 134 of the Legislative Reorganization Act of 
1946. 4 p. 

H. R. 320, to permit the U. S. to be made a party defendant in certain 
cases and for other purposes. 4 p. 

S. J. Res. 76, H. J. Res. 49, H. J. Res. 62, H. J. Res. 85, H. J. Res. 86, H. J. 
Res. 89, H. J. Res. 93 and H. J. Res. 104, respecting equal rights regard- 
less of sex. 3 p. 

H. R. 317, to further amend section 239 of the Judicial Code and to pro- 
vide for certificates of questions by the U. S. Court of Customs and 
Patent Appeals in customs cases and for other purposes. 4 p. 

S. 24, to amend the act of May 28, 1896, as amended, relating to the ap- 
pointment of assistant United States attorneys. 2 p. 

S. 17, S. 18, S. 19, H. R. 943, H. R. 944 and H. R. 945, regarding jurors. 4 p. 

Committee on Foreign Law. First and second reports by Otto C. Sommerich 
on section 344A of the Civil Practice Act. January, 1948. mimeographed. 
19 p. 

Committee on Foreign Law. Memorandum on amendments to the New York 
Statute of Limitations. January 9, 1948. mimeographed. 5 p. 

Committee on Foreign Law. Proposed legislation relating to the proof and 
acceptance of foreign law on trials. November 29, 1947. mimeographed. 
14 p. 

Committee on Foreign Law. Report and reply of the sub-committee on proof 
of foreign law. 1947. mimeographed. 11 p. 

Committee on International Law. Report on the compulsory jurisdiction of 
the International Court. January 20, 1948. 6 p. 

Committee on International Law. Resolution, regarding the International 
Court of Justice, to be presented at the stated meeting of April 6, 1946. 2 p. 

Committee on International Law. United Nations Draft Covenant on Hu- 
man Rights and report. 1948. 19 p. 

Committee to Co-operate with the Judicial Council. Study of the proposals 

. to simplify the special proceeding for the disposition of real property 

of an infant or incompetent person. May 1, 1946. mimeographed. 8 p. 

Committee on Labor and Social Security Legislation. Interim report on the 
extent necessary to amend the New York State labor laws so as to enable 
the National Labor Relations Board jurisdiction within the meaning of 
section 10 (a) of the Labor-Management Relations Act (Taft-Hartley Act). 
December 12, 1947. mimeographed. 4 p. 

Committee on Labor and Social Security Legislation. Report and supple- 
mentary report (Case Labor Disputes Bill) on the principles of the Ball- 
Hatch-Burton Bill. 1946. 19 p. 
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Committee on Labor and Social Security Legislation. Majority and minority 
reports on unionization of supervisory employees and penalties for vio- 
lence during strikes. April 18, 1946. 8 p. 

Committee on Labor and Social Security Legislation. Report, dealing with 
proposed changes in New York State and federal labor relations laws, to be 
submitted at the stated meeting of March 11, 1947. 9 p. 

Committee on Labor and Social Security Legislation. Report on recom- 
mendations for revision of the Wagner Act. 1947. mimeographed. 8 p. 

Committee on Law Reform. Final report of sub-committee on perpetuities. 
(With copy of an act to amend the Real Property Law and the Personal 
Property Law in relation to future estates in real or personal property and 
the rule against perpetuities. . . . effective September 1, 1946.) 1946. g p. 

Committee on Law Reform. Memorandum digesting various provisions of 
the 1939 proposal of the Law Revision Commission relating to the re- 
lease of and contribution among tort-feasors and comparing therewith the 
provisions of the 1941 proposal of the Law Revision Commission and the 
Uniform Contribution Among Tort-Feasors Act, respectively. December, 
1947. mimeographed. 4 p. 

Committee on Law Reform. Preliminary report of the sub-committee on 
proposed changes in the statutes of New York relating to the rule against 
perpetuities and to restraints upon alienation. June 20, 1946. mimeo- 
graphed. 7 p. 

Committee on Law Reform. Proposal of projects sub-committee to amend 
the Real Property Law in relation to the distribution of proceeds of fire 
insurance policies, and the rights of owner and mortgage with reference 
to replacement and repair of premises damaged by fire. April 1, 1948. 
mimeographed. 2 p. 

Committee on Law Reform. Proposal of projects sub-committee to increase 
the obligatory law insurance of taxicab operators. March 23, 1948. mimeo- 
graphed. 2 p. 

Committee on Law Reform. Recommendation and supplementary report 
on amending the statute to provide clearly that a co-employee or employer 
may be held liable for wilful assault in a common law action notwith- 
standing the provisions of the Workmen’s Compensation Law. 1946-47. 
mimeographed. 7 p. 

Committee on Law Reform. Report and recommendations of the sub-com- 
mittee on proof in divorce actions. March 24, 1948. mimeographed. 18 p. 

Committee on Law Reform. Report and supplementary report of sub-com- 
mittee on amendment of section 25 of the New York Personal Property 
Law. 1947. mimeographed. g p. 

Committee on Law Reform. Report of projects sub-committee on costs and 
disbursements. 1947. mimeographed. 2 p. 

Committee on Law Reform. Report of projects sub-committee on estoppel to 
challenge void foreign divorce decrees. November 6, 1947. mimeographed. 
3 P- 

Committee on Law Reform. Report of projects sub-committee on increase in 
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jurisdictional amounts of City Court and Municipal Court. December 
8, 1947. mimeographed. 2 p. 

Committee on Law Reform. Report of projects sub-committee on jurisdic- 
tion of the Surrogates’ Court over the disposition of infants’ realty and 
power of guardians to lease or exchange such realty. November 6, 1947. 
mimeographed. 3 p. 

Committee on Law Reform. Report of projects sub-committee on licensing 
of medical practice by psychiatrists, psychoanalysts and their lay imita- 
tors. April 9, 1948. mimeographed. 5 p. 

Committee on Law Reform. Report of projects sub-committee on revocable 
trusts and the rule against perpetuities. November 11, 1947. mimeo- 
graphed. g p. 

Committee on Law Reform. Report of sub-committee on contributions 
among joint tort-feasors. April 10, 1947. mimeographed. 11 p. 

Committee on Law Reform. Report of sub-committee on statutes of limita- 
tion dealing with principal and interest obligations. February 13, 1948. 
mimeographed. 8 p. 

Committee on Law Reform. Report on an amendment to the Workmen’s 
Compensation Law regarding remedies to employees. May 22, 1946. 6 p. 

Committee on Military Justice. Report on pending legislation for the re- 
vision of the Army Court-Martial System. February 27, 1948. 6 p. 

Committee on the Municipal Court of the City of New York. Report on 
pending legislation affecting the Municipal Court. (To amend the Judici- 
ary Law in relation to the compensation of official referees of the Munici- 
pal Court.) 1946. mimeographed. 7 p. 

Committee on the Municipal Court of the City of New York. Report regard- 
ing Justices of the Municipal Court nominated for election. October 21, 
1947. mimeographed. 2 p. 

Committee on Post-Admission Legal Education. 1947 Annual Cardozo Lec- 
ture, March 18. Frankfurter, Felix. Some Reflections on the Reading of 
Statutes. New York, Association of the Bar of the City of New York. 29 p. 

Committee on Post-Admission Legal Education. 1948 Annual Cardozo Lec- 
ture, May 25. Goodhart, Arthur L. English Contributions to the Philoso- 
phy of Law. New York, Association of the Bar of the City of New York. 
36 p. (to be published). 

Committee on Post-Admission Legal Education. The Advocate’s Part in the 
Judicial Process. Lecture by the Honorable Thomas D. Thacher. May 8, 
1947- 33 P- 

Committee on Post-Admission Legal Education. Standards for Congressional 
Investigation. Joint discussion and lecture by the Honorable Ferdinand 
Pecora and the Honorable Charles E. Wyzanski. January 13, 1948. 54 p. 

Committee on Post-Admission Legal Education, section on the drafting of 
legal instruments. 

Articles of limited partnership. 1947. 28 p. 
Asset purchase agreement. 1947. 13 p. 
Bondholders meeting clauses. 1947. 4 p. 
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Forms of legal arrangements for the financing of receivables. 1948. 60 p. 


Granting and various other clauses from a typical railroad mortgage bond 
indenture. 1947. 5 p. 


Stock purchase agreement. 1947. 11 p. 

Terms of a preferred stock (for a New York corporation). 1947. 8 p. 

Various covenants of the corporation in a typical debenture indenture, 
1947. 5 P- 

Committee on Real Property Law. A public forum on Housing. February 19, 

1947. 122 p. 

Committee on State Legislation. Bulletins. Nos. 1-8, 1946. Nos. 1-7, 1947. 

Nos. 1-5, 1948. 

Committee on Taxation. Proposed Amendments to the federal income, 

estate and gift tax laws. June 15, 1946. 51 p. 

Committee on Taxation. 

1947 report and recommendations of the committee for changes in the 
federal income, estate and gift tax laws and practice. December, 1947. 
64 p. 

Draft of proposed pamphlet of proposed amendments to the Internal 
Revenue Code to carry out the committee’s recommendation, in its 1947 
report, for pension plans and other social security for taxpayers not 
covered by existing law. January 9, 1948. mimeographed. 10 p. 

Committee on Trade-Marks and Unfair Competition. Report of the sub- 
committee on trade-marks on proposed amendments to the Lanham Act. 

February 10, 1948. mimeographed. 11 p. 








